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. COMPTROLLER GENERAL'OF THE UNITED STATES
WASHINGTCN, D.C, 10513 4 /
5 00

' R 0CT 9 1973 -

3-178237 v,

Trans Country Van Linna, Inc,
33C0 Voterans lighway
Bohemia, L., I,, New York 11716

Attention .Larry Binenfeld
Audit Comtvol

Centlemens

Rafaorence {a made to your lutter of June 18, 1973, file
6773-67-T-R~21, requeating vecomsideration of our decision of
June 6, 1973, R-178237, 52 Comp., Gen, « In that declsion
wve sustained our settlecment of January 28, 1971, which dis-
allowed your claim for §$671,94, Your claim was based on the
use of Government Rate Tender I.C,Cy No, 1-U to ascertain the
transportation charges whereas our ssttlement was based on
Trans Country Van Lines Tender 1.C.C, No, 50, It is your con-
tention that since the shipment was tranaported for the United
6tates Coast Guard, X,C.C, No., 50 has no applicatiocn becruseo
you contend that tender was offered solely to the Military

Traffic Menagement and Ternminal Service (MTNTS) or the Military

Dapartmunts,

Daecisions of this Office are raviewable when matarlal errox
of either fact or lav 18 alleped and identified, With the excep~
tion of your supplemental bill for the additional transportation
charge of $70,93, which presenty additional facts and is appor—
ently conasistent with our decision of June 6, 1973, B=-178237, it
ie queationable whether your request for reconsideration of that
daecision meets the standard described above. The theorxien now
presented eithinr misstate the facts, fail to disclose complete
tacts, or are based on the premise, rojected in our decision,
that Tendar I.C.C, No. 50 was not for application since it was
offared solaly to MIMIS., However, n further explanation of the
raasons for our decision may serve to clear up any misunderstanding
7ou may havo,

You disagroe that the annotation "ICC No. 590," appearing on
the faca of Governmant bill of lading (GBL) B-9138081, issuund
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Havih 22, 1967, 15 “otherwise specifically provided ox othexwise .
stated herein' within the weaning of condition 2 on the back of ° .
the GBI, 80 as to vewove application of Government Rate Tendey -
I.C,C, No, 1-U, which was annotated on your cormarcial bill of
lading, Youvr contention that rates are not covered by condition 2
is based on the erroneous statement that condition 2 is reatristed
to "rules and regulations,” We quoted condition 2 for you in our
decisiyn, and it specifically covers "rules and conditions," A
Yate, or a tender referring t.o a rate when annotated on a GBL is

a "condition" preempting an fnconsistent condition that would o .
govarn commarcial shipments,

You state that the only vffereces upecified in Tender I.C,C,
No, 50, when issued in January 1966, were MTHMIS and the Military
Departneants, You quote the following, apparently from the second
paragraph of Item 1, page 2¢ "{hen the MIMIS, or the Military
Departments orders .,,'" Sinca Item ), page 2 ralates to cormodity
and service, it ia not conclusive as to the identity of the parties
to a GBL contracti however, to the extent it might be considered
as a manifestation of thae offeror's intentions, we point out that
you have averlooked the fact that at tha time this shippent moved '
(Maxrch 1967) the following languaga had been substituted for the e
language quoted by you:s ‘“When the shippey or shippers agent orders .
sss" This change from specific to gencral should apprise a rea- ",
gonsble persun that the commodity and service provisions of .Item 1, e
page 2 relate to a peneral class, The tern '"shippex" is cbviously
broad enouzh to include the Coast Guard. .

-

The csaertion that the annotation "ICC Wo, 5('" is inaccurate
or incorrect has no merxit, and is basad on the svepetitive argument
that you narer offered I,C.Cy No. 50 to the Coast Guard., Ve clearly

< stated in our decision that "a seccion 22 tender a carrier offers

generally to the 'United States Governnent' s available to any
Government agjency not excluded, willing to do busineas with the
offering coxrier," We axplained that {&em 10 of 1.C.C. No, 50 con-~
atitutes a continuing offer to the United States,

A gonceval offer made to a particulay class of peraons nmay ba :
accepted by anyone coming within the description of the class, 17 *-. -
C.J.8, Contracts § 40. Ve pnint out that in the absence of the
spacific exclusion of a particular agency in the tendexr, the lan~--
guage in item 10 constitutes a general offer to a particular class,
vhich may be accepted by any agency within that class. 7The offer .
ripens into a contract, as provided in item 10, by making a ship~
ment under ite terms, 37 Comp. Gen, 753, 754, 755 (1958). The .
Coaat Guard i3 an ascertained “pornon'" within the particular class
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of offerces, the "Unitud States Government," The tender by the
Coast Guard of 23,660 pounds of Electrical Instruments, NOL .t
Brooklyn, New York, on GBL B-913808) and acceptance by Truans
Cowntry Van Lines for transportation to Avondale, Louisiana,
vipened into o contract at thke $5,31 per 100 nounds rate pro-

) \'.lded 111 Tender IOC'C. NO. 50.

The belated intention of your corporatiem to trapsport the
shipment on Tender 1,C,C, No, 1-U (or "Tariff 44") appears to be
without legal foundaticn with respect to the circumstances
involved here, The principle quoted from Fansas Flour Mills
Corp, v, Abilene & Southern Ry. Co,, 195 I.C.C, 277, 281 (1933),
modifled 198 I.C,C, 701 (1934), that the tender must be considered
a8 a whole does ot appear pertinont since that case related to
a tari{f that was ambiguous, We have hare a tender whose pro-
vialons are unequivocal with respect to the offere2s, Whera the
languaga of a tender is plain and unambiguous, and {n the absence
of mutual mistake, the intention manifeated on the GBL 48 the
intention to which the law giveu effect, It 1us what the GBL und
tender say, not what a party later says it should have been, that

controls,

L S

To say that a GBL contract imder circimstances of mistuka nay
be reformed wnd enforced according to the true intentions of the
partien is not inconsistent with the rule that a GBL rontract,
reflecting the true intentions of the parties, is enforceable
according to its unequivocal terms. These axe simply incidente of
the general yule that tender rates and charges on Government ship-~
ments are determined from the intentions of the parties as of the
tima of ccoatracting,

% . ' .

Aa a cons2quence of the above cited principles, your suppla-
mental bill for $729,42, based on Tariff 44 is not suatainable,
On tha sama priiciples, huwever, we are instructing our Trans-

- portation and (lains Division to moke an appropriate allowance of
your supplemcutal bill for the additional transportation charge of
$70.98 if the charges are properly applicuble according to the
provinsions of Te¢nder 1.C.C. No. 50,

Bincerely yours,

Paul G. Dembling ‘ )

.
Xor the copptroiler General
of the United States
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